Unif. L. Rev. 2010 In this article, after a presentation of the facts of the case and of the decision taken by the Belgian Supreme Court (II), the general issue of the gap-filling role of the UNIDROIT Principles in relation to CISG will be discussed (III) as well as its specific application to the question of a supervening change in the circumstances existing at the time of conclusion of the contract (IV and V). Finally, consideration will be given to the use of the UNIDROIT Principles as a means to interpret the applicable domestic law on change of circumstances (VI).
II. -THE DECISION OF THE BELGIAN HOF VAN CASSATIE 19 JUNE 2009, SCAFOM INTERNATIONAL BV V. LORRAINE TUBES S.A.S.
The controversy brought before the Belgian Supreme Court concerned a number of contracts for the sale of warm-rolled steel tubes for the production of scaffolds, concluded between Scafom International BV, a Dutch company ("the buyer" and recurrent party) and Exma, a French-based company, predecessor of the defendant Lorraine Tubes S.A.S. ("the seller").
The contracts provided for the price and the date and place of delivery (the latter of which was in Belgium, at the seat of the buyer's processor), but did not contain any price adjustment clause for the event of supervening circumstances.
After conclusion of the contracts, the seller gave notice to the buyer that it was forced to recalculate the agreed price because of an unforeseeable 70% increase in the price of steel. The buyer did not accept the new price and sued the seller in a Belgian first instance court.
In its judgment, the first instance court 4 considered that the sudden and extraordinary increase in the price of steel had been duly proven by the seller. It ruled, however, that the CISG, applicable to the contracts at hand, only covers force majeure cases leading to an exemption from performance and does not expressly settle the issue available at the Pace University CISG website, at <http://cisgw3.law.pace.edu/ cases/90619b1.html>. of a supervening change of circumstances rendering the performance more onerous ("hardship" cases). Further, it denied recourse to domestic law in order to fill this gap in the Convention, observing that the seller should have agreed a price adjustment clause with the buyer, had it wanted to adapt the contract to new circumstances.
Upon appeal by the seller, the Hof van Beroep Antwerpen 5 censured the first instance decision inasmuch as it had not referred to the applicable domestic law to solve the issue. Thus, not surprisingly, it applied French law (as the law of the seller) and -perhaps somewhat more surprisingly -ruled that although French law does not recognize the theory of imprévision as such, it does impose, in certain circumstances, a duty to renegotiate the contract based on the principle of good faith. 6 The Cour de Cassation, called into play by the buyer, confirmed the Appellate Court decision, but following a different line of reasoning. It referred to Article 79(1) CISG and pointed out that while this provision expressly covers force majeure cases as events exempting from performance, it does not implicitly exclude the relevance of less than force majeure situations such as hardship.
First of all, an unforeseen change of circumstances leading to a substantial alteration of the contractual equilibrium might, under specific circumstances, constitute an event exempting from performance according to Article 79(1).
The Court, however, went much further than that. It recalled that in accordance with Article 7(1), the Convention has to be interpreted having regard to its international character and to the need to promote uniformity in its application. Moreover, Article 7(2) states that in matters governed by the Convention, gaps have to be filled on the basis of the general principles underlying the CISG, and only when no such principles are found should the judge have recourse to the domestic law applicable according to the relevant conflict of law rules.
Taking both provisions into account, the Belgian Supreme Court pointed out that gaps should be filled in a uniform manner, having Regarding the interpretation of French law, see infra, § VI.
regard to the "general principles governing the law of international commerce". Without adding any further explanation, it then affirmed that such principles are to be found, among other sources, in the UNIDROIT Principles of International Commercial Contracts. On the strength of these Principles, the Court finally concluded that a party invoking a change of circumstances fundamentally disrupting the contractual equilibrium is entitled to request renegotiation of the contract (emphasis added). Accordingly, it granted the seller the right to request renegotiations of the price and rejected the buyer's recourse against the Appellate Court decision.
III. -CAN THE UNIDROIT PRINCIPLES BE USED TO SUPPLEMENT CISG?
The reference to the UNIDROIT Principles in the context of the application of CISG raises, first of all, the general question of whetherand to what extent -they can be used to fill in the gaps in CISG according to its Article 7(2).
Before addressing this issue, it is worth mentioning that the parties to the disputed contract did not expressly refer to the UNIDROIT Principles as the applicable law. Had it been otherwise, it might be questioned whether such a clause amounted to a veritable choiceof-law provision or to a mere incurporation of the Principles in the contractual content, and what consequences would ensue regarding the hardship rules contained in the second section of Chapter 6 of the Principles.
We do not need, however, to enter into this discussion, 7 since the decision of the Belgian Supreme Court deals with the different issue of whether the UNIDROIT Principles may be used to interpret and/or supplement CISG in the absence of any reference by the parties.
As far as scholarly opinion is concerned, some interpreters have denied any role whatsoever to the UNIDROIT Principles in this respect, 7 As is well known, the role of an express choice of the UNIDROIT Principles within domestic court proceedings has been widely debated. This issue will not be addressed in the present paper. either on formal or -somewhat more convincingly -on substantial grounds. Formally, the UNIDROIT Principles, being a later product of doctrinal source, could not be used to interpret an earlier in time, hard law text such as CISG. 8 The chronological argument, however, fails to take into account the need to encourage the practical application and further development of any hard law international instrument. If taken seriously, it would probably reach a result contrary to the wishes of its proponents, undermining the use of CISG instead of fostering it.
What seems more relevant is the substantial argument against the application of the UNIDROIT Principles: notwithstanding their possible significance for international commercial contracts, they are viewed as an external instrument with no relevance to the determination of the "general principles underlying the Convention" mentioned in Article 7(2) CISG. 9 Other authors, on the contrary, consider that the UNIDROIT Principles already represent "general international trade" rules and could therefore well fulfil the task of completing the text of uniform instruments in the same field. 10 This position has the merit of taking into account those decisions and awards that have preferred a practical Unif. L. Rev. 2010 approach instead of discussing theoretical issues and have already found it useful to resort to the UNIDROIT Principles -in various ways -for the purpose of interpreting or supplementing CISG. 11 There is, however, an intermediate position between the two just mentioned, which in my opinion is more convincing. According to this view, the Principles may be used to supplement CISG only as long as they help in clarifying or supporting already existing general principles underlying the Convention. 12 Of course, there may be different nuances in applying such an approach, since it all boils down to the not-so-easy task of determining exactly which are the general principles of CISG. The question is whether they should necessarily be provided for by one or more specific rules within the conventional text, or may be derived also from a systematic and evolving interpretation of its provisions. 13 If we take the need of a uniform and autonomous interpretation of 59 (1995) , 492. 13 This accounts for the differences in the views expressed by the authors cited supra, notes 10 and 11. For a more restrictive position see also SLATER, supra note 8, 246 et seq., on the assumption that Art. 7(2) CISG was meant to strike a balance between recourse to general principles and application of national law and that the latter should not be seen as a mere "last resort".
CISG seriously, stated in general terms in Article 7(1), the second view seems to be indicated and the UNIDROIT Principles may play a role in clarifying which general principles could be considered part of CISG in the light of the development of international trade law. 14 Thus, there is no abstract solution to the gap-filling role of the UNIDROIT Principles with regard to CISG. It all depends on the specific situation involved. As a first step, it should be considered whether the subject matter is "included in the scope of application of the Convention" (what is usually referred to as an "internal gap"). 15 Secondly, the existence of a "general principle underlying CISG" should be investigated for the specific case, taking the rules of the UNIDROIT Principles into account both in supporting the existence of such principle and in deriving from it a specific rule for the situation not expressly regulated by CISG.
The problem we address now is whether this reasoning works well for the subject matter decided by the Belgian Supreme Court.
IV. -THE SPECIFIC CASE OF THE CHANGE OF CIRCUMSTANCES AND THE ROLE OF ARTICLES 6.2.1 -6.2.3 OF THE UNIDROIT PRINCIPLES
Article 79 CISG is formally entitled "exemption from non-performance" and clearly governs the classical force majeure situations. Less clear are the exact boundaries of this provision as concerns hardship cases. 16 According to one view, change of circumstances is a matter 14 See in these terms MICHAELS, supra note 7, 57: "as long as the principles restated by the PICC are the principles that underlie the uniform law or the substance of the PICC provides an attractive model for interpretation of uniform law within the adjudicator's interpretative discretion"; see also specifically on CISG at 61 excluded from the scope of CISG (a veritable gap as opposed to an internal gap) and left to the otherwise applicable domestic law. 17 On the strength of this argument, it would not be possible to resort to the UNIDROIT Principles' hardship section as a means to supplementing CISG through its Article 7(2). 18 Other interpreters have, on the other hand, pointed out that CISG may be understood expressly to cover also impracticability situations. 19 The question remains as to which are the consequences of including the unforeseen change of circumstances within the coverage of the Convention. It seems reasonable that they could not be different from the ones provided for in Article 79, i.e. exemption from performance. 20 The only argument in favour of applying the hardship rules of the UNIDROIT Principles to fill in the CISG would have to be founded on Article 7(2). First of all, hardship should be considered a "matter governed but not expressly settled" in CISG; secondly, a general principle in the Convention should be construed. It can be questioned, however, whether the application of the articulated effects of hardship set forth in Article 6.2.3 of the UNIDROIT Principles could be justified on the grounds of any "general principle underlying CISG". 21 It may be worth recalling that such effects range from a right of the disadvantaged party to request negotiations to the option of either party, failing agreement, to resort to the court; in this latter especially at 1076. 17 For a much criticised judicial decision supporting this view (though only obiter), see Tribunale di Monza, 14 Jan 1993 , Giurisprudenza italiana (1994 circumstance the adjudicating body has ample discretion in the choice of remedies, including termination of the contract at a date and time to be fixed and its adaptation to the new circumstances, if it is reasonable, 22 as well as ordering the parties to resume negotiations (with a view to reaching agreement), or confirming the terms of the contract as they stand. 23 Caution is all the more indicated since the application of the UNIDROIT Principles' hardship provisions in international contracts is far from being universally accepted also in other contexts, such as when the parties have referred to "general principles of law, the 'lex mercatoria' or the like" (Preamble, Para. 3). 24 In conclusion, it would seem at the very least questionable that in the context of an unforeseen change of circumstances, a mere reference to the "general principles governing the law of international commerce" and to the UNIDROIT Principles as their "restatement" be a sufficient justification for the application of the latter hardship provisions.
V. -THE DUTY TO RENEGOTIATE AND ITS RELATIONSHIP WITH THE GENERAL PRINCIPLE OF GOOD FAITH
The decision of the Belgian Supreme Court is, however, more easily justified if we look upon it from another perspective. It should be recalled that in practical terms it granted the seller, as the 22 See expressly Art. 6.2.3, (1) UNIDROIT Principles: "the disadvantaged party is entitled to request renegotiations"; (3) "upon failure to reach agreement (…) either party may resort to the court"; (4) "if the court finds hardship it may, if reasonable, (a) terminate the contract at a date and time to be fixed or (b) adapt the contract with a view to restoring its equilibrium". 23 Art. 6.2.3 UNIDROIT Principles (supra note 1), Comment 7 on "court measures in case of hardship" and Illustration at [191] [192] disadvantaged party, the right to request renegotiations of the price. The issue is, therefore, whether this limited effect could be achieved within the framework of CISG. It is maintained here that though the question may be still controversial, especially regarding some passages of the argumentation, it is possible to reach a positive answer without unduly extending the scope of application of the UNIDROIT Principles.
The starting point is Article 7(2) CISG. If we take the view that an unforeseen change of circumstances like that which gave rise to the dispute before the Belgian Supreme Court is a matter governed but not expressly settled in CISG, 25 it would be necessary to find a "general principle underlying the Convention" adapted to the case at hand that justifies the right of the aggrieved party to request renegotiations and the related duty of the other party to accept them.
This consequence could follow from the application of good faith, were the latter considered as one of the general principles underlying the Convention. It is undoubtedly true that it is far from being an uncontroversial issue, and that some commentators 26 as well as some decisions, 27 relying on a literal interpretation of Article 7(1) CISG, have denied the existence of such a general principle. On the other hand, the opposite view has also found acceptance both among scholars 28 and in judicial practice; 29 the former have convincingly 25 See supra note 5 and accompanying text. 26 E.g., on the strength of the Convention's drafting history and literal interpretation, E.A. FARNSWORTH, "The Convention on the International Sale of Goods from the Perspective of the Common Law Countries", in La vendita internazionale, Milano (1981), 3 et seq.; this restrictive view is voiced now by SCHWENZER / HACHEM, supra note 15, who however qualify it since "it may influence the reading of individual communications under Art. 8" and "indirectly the contractual relationship between the parties, as it may be used to concretize rights and obligations established by the provisions of the CISG" (at [127] [128] argued that good faith in the performance of the contract is already at the bottom of specific rules in CISG and may well be construed as a general principle of the entire Convention. 30 We find here a typical case where reference to the UNIDROIT Principles may help in interpreting the Convention and supporting the existence of a general principle underlying it, while at the same time showing how the same principle can be converted into a specific rule.
The right to renegotiations granted in Article 6.2.1 could be considered a derivation from the good faith provision in Article 1.7, 31 which in its turn must be seen as one of the fundamental ideas underlying the UNIDROIT Principles, 32 as well as other international 34 The UNIDROIT Principles may finally be of use in determining what is the exact meaning of "right to renegotiate" and what are the consequences, if any, of a failure to conduct renegotiations in good faith. In particular, there is no obligation to reach any agreement but "both parties must conduct the renegotiations in a constructive manner", "by refraining from any form of obstruction and by providing all the necessary information", taking also the duty of cooperation into account (Article 5.1.3 PICC). Though not expressly stated, a failure to comply with the above-mentioned provisions should give rise to a right to recover damages in favour of the other party. 35
VI. -AN ALTERNATIVE SOLUTION: THE UNIDROIT PRINCIPLES AS A MEANS TO INTEPRET DOMESTIC LAW
In the preceding paragraph, we conducted our reasoning from the starting point of the existence of an "internal gap" in CISG as regards hardship, leading to the quest for a "general principle underlying the Convention" under its Article 7(1) and to the use of the UNIDROIT Principles as a means to interpret and supplement CISG. We shall now explore whether in the case at hand, the UNIDROIT Principles might have been useful to reach a similar result also following the Appellate Court solution, which took the application of domestic law to this issue for granted. The Appellate Court, as already mentioned, censured the first instance decision because it did not apply the appropriate domestic law (French law) to the matter under discussion. One would have expected, at this point, a strict refusal of the théorie de l'imprévision and consequently a denial of any right or remedy to the disadvantaged party. In fact, this would have been the traditional response given both by judges 36 and by scholars 37 for a supervening change of circumstances in contracts not governed by administrative law. 38 Interestingly, however, French law has recently undergone some developments in this field. Scholars have referred to the principle of good faith, cooperation or solidarité in order to found a duty of the parties to renegotiate their agreement when the circumstances suffer such an alteration that giving effect to the original contractual terms would be clearly unjust. A similar line of reasoning has been applied by case law. 39 Finally, a limited recognition of the théorie de l'imprévision is on its way within the latest proposals to reform the Code civil on obligations and contracts. 40 As far as we can judge, it is on the strength of such developments that the Belgian Appellate Court recognized a right to renegotiate the contract in favour of the disadvantaged party. The Supreme Court did not follow this route and applied uniform international law instead. The question I would like to discuss here is whether the UNIDROIT Principles could have been helpful in defining the issue at hand even if the Supreme Court had embraced the more restrictive interpretation of CISG offered by the lower instance.
I am referring to the application of the UNIDROIT Principles as "a means to interpret or supplement domestic law". 41 The UNIDROIT Principles themselves, in the Official Commentary, explain that "where the dispute relates to an international commercial contract, it may be advisable to resort to the Principles as a source of inspiration" if the courts (or the arbitral tribunals) in applying domestic law happen to be faced with alternative solutions or the lack of a specific rule on the issue to be decided. 42 Of course, any such reference to the UNIDROIT Principles can only have a persuasive effect and would depend on the readiness of the adjudicating body to recognize their intrinsic value as a model for cross-border trade relationships. 43 It may be worth mentioning, however, that in practice quite a number of decisions have already cited the UNIDROIT Principles as a means to justify a controversial solution while applying domestic law in an international context. 44 In fact, this constitutes by far the most common role played by the UNIDROIT Principles within domestic jurisdictions. 45 This is all the more interesting, since the corresponding paragraph in the Preamble was not contained in the first edition of the Principles and was only added in the 2004 publication on the strength of the experience gained from their practical application. 46 Thus, it does not appear unreasonable that the UNIDROIT Principles (and in particular their Articles 1.7 on good faith and 6.2.2(1) on the right of the disadvantaged party to request renegotiations) could be used to support an emerging trend in French jurisprudence and scholarship recognizing the existence of a right to renegotiation in hardship situations.
